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Legal Alert: 501(c)(3) and 501(c)(6) Organizations, Should Your Meetings and
Records Be Open to the Public?

In order to provide for transparency of public business, the Illinois Open Meetings Act (OMA)
requires “public bodies” to hold open meetings, and provide proper notice of those meetings.
OMA’s definition of a “public body” includes “all...bodies of the [government], and all other
municipal corporations, boards, bureaus, committees or commissions of this State, and any
subsidiary bodies of any of the foregoing... which are supported in whole or in part by tax
revenue, or which expend tax revenue...”.!

While bodies like private, not-for-profit organizations are not generally covered under OMA,
many charities and neighborhood chambers of commerce who receive significant government
funding (tax revenue) worry that they will be considered a “subsidiary body” of the government,
and therefore subjected to the requirements of OMA.

The act itself does not define what constitutes a “subsidiary body”, but Illinois has developed a
test for determining when private, non-profit organizations are considered “subsidiary bodies”
and therefore governed by OMA.

The Rockford Test?

In 1976, the Northern Illinois Council on Alcohol and Drug Dependence (NICADD) excluded a
Rockford Newspapers, Inc. reporter from a meeting. Rockford Newspapers, Inc. sued NICADD
for violating OMA. The newspaper argued that the Open Meetings Act applied to NICADD
because 90% of its funding came from government, and the government regulated their activities
and programs.

The court ruled that the amount of funding from the government alone was not enough to make a
private, non-profit organization a government subsidiary. The court stated it would look at the
following list of factors, now known as the Rockford test, to determine if an entity was a
subsidiary body and subject to the Open Meetings Act:

1. The legal nature of the entity;

2. The independence of the Board of Directors and the employees from direct government
control;

3. The amount of public funding and the nature of the financial interest;

4. The degree of government control;
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5. The nature of functions performed by the entity.

The court maintained that the first two factors were the most significant in determining whether
the private not-for-profit is a subsidiary body. Additionally, it emphasized that the amount of
funding was relevant to the determination, but never enough on its own. The court ruled that
NICADD was not a subsidiary because it was a private, not-for-profit and because there was no
direct government control of the organization’s operations.

In another case, the court found that although general supervision by the government would not
cause an organization to be subject to the Open Meetings Act; involvement in the organization’s
day-to day activities would be cause for concern, and may indicate that the organization is a
subsidiary body and subject to OMA.

What Could This Mean for My Organization?

The court and the Illinois Attorney General® have been clear that receiving substantial
government funding is alone not enough to make OMA applicable to your 501(c)(3) or 501(c)(6)
but may be an indicator. Therefore, you should also assess the other factors, particularly the
degree of control the government exerts over your day-to-day operations. If your organization
receives significant government funding but the government has little or no control over the day
to day operations of your organization, it is reasonable to conclude that the organization is not
subject to the Open Meetings Act.

What about my Organization’s Records?

The Illinois Freedom of Information Act provides an assumption that records in the custody and
possession of a “public body” must be open and accessible to any person wanting to inspect and
make copies of the information. The Freedom of Information Act’s definition of a “public body”
includes the same language about subsidiary bodies that is in OMA. You can analyze whether
your organization is subject to FOIA requests utilizing the same questions you would
contemplate if someone claims your organization is subject to the Open Meetings Act: how
much control does the government exert over your organization and what percentage of funding
do you receive from the government? Additionally, outside of this consideration there are other
regulations that require disclosure of tax information that 501(c) organizations should keep in
mind.

Can The Law Project Help my Organization?

The Law Project is a project of the Chicago Lawyers’” Committee for Civil Rights under Law,
Inc. The Law Project provides education and pro bono legal services to community-based
organizations and small businesses who meet our eligibility requirements by matching eligible
entities with pro bono legal counsel. For additional information about issues involving tax-
exempt organizations or small businesses or to request pro bono legal counsel, please contact
tlp@thelawproject.org or 312.939.3638, or visit us online at www.thelawproject.org.

To help our clients stay informed, we will issue these alerts on topics of interest to our clients. If
you have topics you would like us to address, let us know. This communication is provided by
The Law Project as a public service solely for informational purposes, without any representation
that it constitutes legal advice. It does not create an attorney-client relationship between the
recipient and any other person, or an offer to create such a relationship. Consult TLP or an
attorney if you have questions regarding the contents of this communication.
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